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ABSTRACT

The sea and its resources, especially fishery resources, are a gift from God Almighty for the
welfare of all Indonesian people. Based on the state's right to control the earth and the natural
resources contained therein, which originates from Article 33 paragraph (3) of the 1945
Constitution of the Republic of Indonesia, the government must regulate fishery resources for
the greatest prosperity of all people. The use of fishery resources is carried out with various
legal products ranging from laws, government regulations, and presidential decrees to
ministerial rules. Regulations on using fishery resources include prohibiting using trawl nets to
catch fish in certain waters. This prohibition aims to prevent damage to the marine environment,
ensure the sustainability of fishery resources, and protect small fishermen. However, in its
implementation, it is still hampered by the problem of law enforcement, which is hindered by
disharmony of regulations, the availability of professional law enforcement officers, and the
lack of support for facilities and infrastructure considering the vast area of law enforcement.
One thing that is no less important in enforcing the law on the prohibition of the use of trawl
nets is the low legal awareness of fishing communities, especially industrial fishermen who only
care about themselves without paying attention to the preservation of marine ecosystems, the
sustainability of fishery resources, and the protection of small fishermen or traditional
fishermen.
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A. INTRODUCTION

Indonesia consists of thousands of islands, and 2/3 of its territory is in the ocean, so
Indonesia is called an archipelagic state. Indonesia's geographical location is very strategic, as it
is at the crossroads of two continents, the Asian continent and the Australian continent, flanked
by the Indian Ocean and the Pacific Ocean.! Indonesia is one of the countries with the largest
territory in the world, consisting of airspace, land area, and sea area. The total sea area is
5,193,250 km?, composed of 2,027,170 km? of land and 3,166,080 km? of water".? The
comparison between the sea area and the land area of Indonesia reaches 2/3 of the land area of
Indonesia. The area of Indonesia since the enactment of the 1982 United Nations Convention on
the Law of the Sea on November 16, 1994 ( enter into force ) has increased "to 8,193,163 kmz,

consisting of 2,027,087 km? of land and 6,166,163 km? of ocean. Indonesia's sea area can be

! Zhenhong Zhu et al., “Assessing the Influence of Abiotic Factors on Small Pelagic Fish
Distribution across Diverse Water Layers in the Northwest Pacific Ocean through Acoustic Methods,”
Ecological Indicators 158 (2024), https://doi.org/10.1016/j.ecolind.2024.111563.

? Suhaidi Suhaidi, “Protection of the Marine Environment from Pollution Originating from Ships:
Consequences of the Implementation of International Navigation Rights Through Indonesian Waters”
(University of North Sumatra, 2002).
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detailed into 0.3 million km? of territorial sea, 2.8 million km? of archipelagic waters, and 2.7
million km? of the Indonesian Exclusive Economic Zone".?

This strategic position is very beneficial for Indonesia in various aspects, such as world
trade and shipping, and has the potential to become a world maritime axis country.* Indonesia
also has the potential and ability to influence the maritime security situation in Indonesian
waters. Indonesia is also a benchmark for the maritime security situation in Southeast Asia.’
With this strategic position, it is hoped to realize itself as a strong country and stabilize
Southeast Asia.’

The sea owned by Indonesia provides enormous benefits for the community, nation, and
state. The vast sea has four strategic meanings, namely: 1) as a warehouse of natural resources
and a medium for earning a living; 2) as a unifier of the nation; 3) as a medium of defence; and
4) as a medium of transportation. Two-thirds of international trade traffic is known to pass
through the sea area.” With this strategic position, Indonesia can play a role in global trade.
Therefore, Indonesia must be able to utilize the sea for the welfare of its people. In addition,
Indonesia must also be able to realize maritime security because if maritime security is
disturbed, the smooth running of the economy of countries using the sea will be disturbed.’

The Indonesian sea contains abundant natural resources, especially fishery and other
marine water resources, which are opportunities for various maritime activities, such as sea
transportation, exploitation of marine resources, and many other marine services that can be
exploited and utilized for the progress and prosperity of the nation. According to Suhaidi, there
are at least 11 (eleven) potential marine economic sector resources that can be explored and
utilized, namely: a) Capture fisheries; b) Aquaculture; c) Fishery product management industry;
d) Marine biotechnology industry; e€) Mining and energy; f) Marine tourism; g) Mangrove

forests; h) Sea transportation; i) Small island resources; j) Maritime industry and services; and

* Suhaidi.

* Nur Azura Sanusi et al., “Survey Dataset on Socioeconomic Status and Artificial Reef Fishing
Activity on Terengganu Coastal Water,” Data in Brief 52 (2024),
https://doi.org/10.1016/j.dib.2024.110028.

% Marsetio, “National Interests in the Perspective of Maritime Domain Awareness,” Jalasena 4, no.
0 (2012).

® K. Prabakaran et al., “Heavy Metal Bioaccumulation and Risk Assessment in Fishery Resources
from the Gulf of Thailand,” Marine Pollution Bulletin 198 (2024),
https://doi.org/10.1016/j.marpolbul.2023.115864.

" Slamet Soebiyanto, “National Security Reviewed from the Perspective of the Indonesian Navy’s
Duties,” Patriot Magazine , 2007.

® Daniel Alejandro Lépez Perdomo and Angela Inés Guzman Alvis, “Determination of an
Exclusive Artisanal Fishing Zone-ZEPA as a Strategy for the Sustainable Management of Fishery
Resources and Climate Adaptation for Artisanal Fishers of the Colombian South Pacific,” Boletin de
Investigaciones Marinas y Costeras 53, no. 1 (2024),
https://doi.org/10.25268/bimc.invemar.2024.53.1.1240.

% Suhaidi, “Protection of the Marine Environment from Pollution Originating from Ships:
Consequences of the Implementation of International Navigation Rights Through Indonesian Waters.”
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k) non-conventional natural resources.™

Fishery marine resources are essential for the community, tiny fishermen, traditional
fishermen, and the nation and state. If appropriately managed, fishery resources have immense
potential and can benefit the community's welfare."* However, lately, the availability of fishery
resources has decreased due to the use of trawl nets in fishing. Therefore, early prevention
efforts must be carried out to maintain the sustainability of marine resources, especially fishery
resources.™

The government is present with regulations to regulate fishing activities to maintain the
sustainability of fishery resources and provide legal protection for small or traditional
fishermen. With these regulations, it is hoped that fishing can be controlled, the sustainability of
fishery resources is maintained, and damage to the marine environment can be prevented as
early as possible. Regulations related to fishing have been issued in various legal products,
ranging from laws, government regulations, and presidential decrees to ministerial rules.* One
of the objectives of regulation is related to restrictions on the use of trawl nets. These
regulations are expected to provide legal protection for marine resources, especially fishery
resources, one of the goals of which is to improve the welfare of small fishermen or traditional
fishermen with justice. The problem in this study is how to enforce the law prohibiting the use

of trawl nets in fishing to protect small fishermen with justice.

B. RESEARCH METHOD

This research used a normative juridical approach, focusing on the rules or norms in
Indonesian positive law (laws and regulations).** The stages of research used in the preparation
of this journal are literature studies with qualitative analysis, meaning that they are sourced from
rules and regulations and library sources.”

The method used in this writing is normative legal research based on literature research,

namely assessing the level of data. The second level of data includes legal files, libraries, and

1 Suhaidi.

! Mark Makomborero Matsa et al., “Binga’s VaTonga Communities Involvement in Zambezi
River Fishery Resource Harvesting and Management,” Scientific African 23 (2024),
https://doi.org/10.1016/j.sciaf.2023.e02041.

'2 Elizabeth T Methratta, “Ecological Indicators to Monitor Offshore Wind Interactions with
Fisheries Resources,” ICES Journal of Marine Science, 2024, https://doi.org/10.1093/icesjms/fsae017.

% Andry Hafiz Ramadhan et al., “Analisis Hukum Terhadap Tindak Pidana Perikanan Di
Indonesia: Tinjauan Terhadap Perlindungan Sumber Daya Ikan Dan Kesejahteraan Nelayan,” Jurnal limu
Hukum 1, no. 2 (2024).

1 Agus Budianto, “Legal Research Methodology Reposition in Research on Social Science,”
International Journal of Criminology and Sociology 20, no. 9 (2020), https://doi.org/10.6000/1929-
4409.2020.09.154.

15 Elizabeth A. Cudney et al., “Systematic Review of Lean and Six Sigma Approaches in Higher
Education,” Total Quality Management and Business Excellence 31, no. 3-4 (2020),
https://doi.org/10.1080/14783363.2017.1422977.
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research products. Furthermore, the primary material in conducting this research study comes
from primary legal materials and secondary.'® The literature studied is used to answer the
questions about the research problems posed. The data that has been collected is then carried out
in a simple but in-depth analysis with several stages. The analysis process starts with collecting
data and then identifying it according to the desired categorization to produce a comprehensive

analysis."’

C. RESULT AND DISCUSSION
Ratio Legis Banning the Use of Trawl Nets

Fishery resources, as a national wealth, seem never to run out. Even fishery resources are
a source of livelihood for coastal communities, tiny fishermen, or traditional fishermen.
Historically, the interaction of coastal communities with the sea is very intensive, considering
that most coastal communities depend on the sea for their livelihood, and not many are in the
non-fishing sector.' The availability of fishery resources should meet the needs of small fishing
communities to improve their welfare. However, the availability of fish resources is decreasing
due to fishing gear, which is caused by fishing technology used by large tonnage vessels and
modern fishing gear, such as trawl nets. The use of trawl nets can damage coral reefs and
mangrove forests, which are places where marine biota breed. Both types of marine biota
significantly affect the availability of aquatic resources.*

As a national wealth, fish resources are the main commaodity for coastal communities,
especially fishermen whose livelihoods are from fishing, which makes the interaction of coastal
communities with the sea very intensive. The availability of fishery resources that should help
meet the community's needs is decreasing due to damage to the marine environment, which is
increasingly exacerbated by modern fishing technology. In addition, damage to marine biota is
caused by various factors, such as the use of fishing gear, factory waste, and other marine
pollution that causes damage to mangrove plants and coral reefs. Mangrove forests and coral

reefs are places where marine biota reproduce, and both types of marine biota significantly

16 Kornelius Benuf, Siti Mahmudah, and Ery Agus Priyono, “Metodologi Penelitian Hukum
Sebagai Instrumen Mengurai Permasalahan Hukum Kontemporer,” Jurnal Gema Keadilan 7, no. 1
(2020).

o Sulistyowati Irianto, “METODE PENELITIAN KUALITATIF DALAM METODOLOGI
PENELITIAN ILMU HUKUM,” Jurnal Hukum & Pembangunan 32, no. 2 (2017),
https://doi.org/10.21143/jhp.vol32.n02.1339.

® Lis Gindarsah and and Adhi Priamarizki, "Indonesia's Maritime Doctrine and Security
Concerns," Rajaratnam School of International Studies, 2014.

19 Melly Aida, “COMBATING ILLEGAL FISHING BY FOREIGN FISHING VESSELS IN
INDONESIA’S EXCLUSIVE ECONOMIC ZONE,” FIAT JUSTISIA: Journal of Legal Studies 5, no. 2
(2014), https://doi.org/10.2504 1 /fiatjustisia.v5n02.67.
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affect the availability of marine resources.”

The use of trawl nets also triggers conflicts between large fishermen and small fishermen
or traditional fishermen because the use of trawl nets causes small fishermen to lose their
livelihoods. From the perspective of legal objectives, the use of trawl nets is considered unfair.
According to Frans Magnis Suseno, conflicts are not resolved according to who is strong; they
are based on rules oriented towards interests and objective values without distinguishing
between the strong and the weak.”* Therefore, Law Number 31 of 2004 concerning Fisheries, as
amended by Law Number 45 of 2009, and its implementing regulations must be enforced to
protect the marine environment, especially fishery resources, and resolve conflicts between
modern fishermen and traditional fishermen to realize justice because justice is a means of
unifying the order of civilized social life. Justice must be upheld to discover an orderly social
life because the essence of law is justice.??

The amendment to Law Number 31 of 2004 is based on the fact that fishing in Indonesian
waters is increasingly challenging to control, especially that carried out by large vessels with
modern equipment, both domestic and foreign fishing vessels, which cannot be anticipated by
the Fisheries Law.?® Suppose these violations are carried out continuously without strict law
enforcement from the government. In that case, it will harm the country's economy and give rise
to the assumption that other countries weaken its sovereignty. Realizing the consequences of
using trawl nets, the state must have regulations to prohibit trawl nets and enforce the law.
Because the uncontrolled use of trawl nets in fishing will result in a decline in fishery resources
and threaten the sustainability of the environment of other marine resources, it is necessary to
prohibit the use of trawl nets in fishing.

The prohibition of trawl nets is based on several reasons, including a) the use of trawl nets
has the potential to cause ecological damage. This is because trawl nets have a construction
design that, if used in inappropriate fishing areas, has the potential to cause damage to the
marine environment; b) the use of trawl nets can kill the regeneration process of fishery
resources because it can kill fish seeds so that the process of fishery resources will become
extinct; c) damage marine biota and coral reefs; d) kill the source of livelihood of small
fishermen or traditional fishermen who use conventional and straightforward fishing gear, and

so on. Considering the negative impacts of trawl nets, the use of trawl nets indirectly harms

2 Aida.

21 H Zainuddin Ali, Philosophy of Law (Sinar Grafika, 2023).

%2 Yovita Arie Mangesti and Slamet Suhartono, “Contemporary Legal Science, Breaking Through
the Limits of Normative Legal Rigidity” (Malang: Setara Press, 2020).

28 Anton Rosari and Yasniwati Yasniwati, “PENGATURAN KEGIATAN USAHA PERIKANAN
TANGKAP DI LAUT TERRITORIAL DAN ZONA EKONOMI EKLUSIF INDONESIA (ZEEI) DAN
KAPAL TANGKAP IKAN NELAYAN DI PROVINSI SUMATERA BARAT,” UNES Law Review 5, no.
4 (2023), https://doi.org/10.31933/unesrev.v5i4.580.
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small fishermen or traditional fishermen whose livelihoods depend on fishery resources.
Development of the Regulation on the Prohibition of the Use of Trawl Nets

The prohibition of trawl nets in Indonesia has historically been carried out since 1980,
with Presidential Decree Number 39 of 1980 issuance concerning the Elimination of Trawl
Nets. Violating the Presidential Decree is considered an act of violating fishing permits and can
be processed in Court. The threat is emphasized in Article 8, which is formulated as follows:
"Fishing vessels that violate the provisions of this Presidential Decree and its implementing
regulations are considered to be carrying out fishing activities without a permit so that they can
be prosecuted in Court following Article 35 of the Staatbald Coastal Fisheries Ordinance of
1927.

Furthermore, in 2004, the regulation prohibiting the use of trawl nets was strengthened by
the issuance and implementation of Law Number 31 of 2004 concerning Fisheries. The law
firmly stipulates that fishing activities must be equipped with a Fishing Permit (SIPI). The
obligation to have a SIPI for fishing vessels is regulated in Article 31 paragraph (1), which is
formulated: "Every fishing vessel used to catch fish in the fisheries management area of the
Republic of Indonesia must be equipped with a Fishing Permit (SIPI)." This Fishing Permit
aims to select the equipment used to catch fish. With a permit, the government can control
fishing activities, including the equipment used, fishing areas, weight or tonnage of the vessel
used, and so on. In connection with the problem's development, 2009 Law Number 45 of 2009
concerning Amendments to Law Number 31 of 2004 concerning Fisheries was enacted.?

The amendment to Law Number 31 of 2004 concerning Fisheries is based on several
issues in fisheries development in Indonesia, and these issues need to immediately receive
serious attention from the government, the community, and parties related to fisheries
development.” These issues include the phenomenon of excessive fishing, acts of fish theft, the
use of fishing gear that damages the ecology of the sea and fish resources, and other illegal
fishing actions that cause state losses, threaten the interests of fishermen and fish farmers, the
climate of the fisheries industry, and national fisheries efforts in general. These problems must
be resolved seriously, quickly, and precisely. This handling is not only done by creating new
legal norms but must also be followed by severe law enforcement efforts in the fisheries sector

to support sustainable development. Seriousness and legal certainty are necessary in handling

?* Christian Ivan Batara Sitanggang, “ANALISIS PENEGAKAN HUKUM TERHADAP
NELAYAN YANG MENGGUNAKAN JARING PUKAT HARIMAU DALAM MENANGKAP IKAN
DI LAUT,” JURNAL DIKTUM 2, no. 3 (2023).

% Abdullah Rafi and Endang Pandamdari, “ANALISIS YURIDIS PENANGKAPAN IKAN
OLEH KAPAL ASING YANG MENANGKAP IKAN DI INDONESIA,” Reformasi Hukum Trisakti 5,
no. 3 (2023), https://doi.org/10.25105/refor.v5i3.16500.
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criminal acts in the fisheries sector, which are in synergy with efforts to protect small fishermen
reasonably.

Efforts to strengthen the provisions prohibiting the use of trawl nets in fishing waters in
Indonesia, then in January 2015, the Minister of Marine Affairs and Fisheries of the Republic of
Indonesia issued Ministerial Regulation Number 2 of 2015 concerning the Prohibition of the
Use of Trawl Fishing Gear and Seine Nets in the Fisheries Management Area of the Republic of
Indonesia. The Ministerial Regulation emphasizes prohibiting the use of environmentally
unfriendly fishing gear, such as trawl nets and the like, in Indonesian waters. As Subagyo said,
damage to the marine environment due to actions taken without regard to the environment has
not been felt and will be felt after regeneration. (Subagyo 1993). In addition, to provide legal
protection for fishery resources and also small fishermen or traditional fishermen, several
regulations of the Minister of Maritime Affairs and Fisheries have been issued, including
Regulation of the Minister of Maritime Affairs and Fisheries Number 58/Permen-KP/2020
concerning Capture Fisheries Businesses, and Regulation of the Government of the Republic of

Indonesia Number 11 of 2023 concerning Measured Fishing.
Enforcement of the Law Prohibiting the Use of Trawl Nets

The definition of law enforcement for prohibiting the use of trawl nets is an effort to
ensure that laws and regulations on fisheries are complied with. As is known, the philosophy of
banning the use of trawl nets in fishing is solely aimed at protecting small fishermen and the
marine environment and preventing the extinction of fishery resources in fishing areas.
However, the regulation of the use of fishing gear, as well as the type and weight of the ship
used, is inconsistency the interim regulations contained in Law Number 45 of 2009 concerning
Amendments to Law Number 31 of 2004 concerning Fisheries, with the Regulation of the
Minister of Marine Affairs and Fisheries Number 52/Men-KP/2015 concerning the Prohibition
of the Use of Trawl Fishing Gear and Seine Nets in the Fisheries Management Area of the
Republic of Indonesia, as well as with the Regulation of the Minister of Marine Affairs and
Fisheries Number 58/Permen-KP/2020 concerning Capture Fisheries Business.?

The discrepancy lies in the provisions of Article 1 number 10 of Law Number 45 of 2009,
which is formulated: "Small Fishermen are people whose livelihood is fishing to meet their
daily needs using fishing vessels with a maximum cumulative size of 5 (five) gross tons.
Meanwhile, Article 1 number 10 of Permen-KP No.58/Permen-KP/2020 states that: "Small

Fishermen are fishermen who catch fish to meet their daily needs, both those who do not use

% Megawati Barthos and Christmas Datumbanua, “Enforcement of Fisheries Criminal Laws in the
Field of Fish Catching and Processing Based on Law Number 45 of 2009 Concerning Fisheries (Case
Study of Medan High Court Decision Number: 754/PID.SUS/2015/PT-MDN),” International Journal of
Engineering Business and Social Science 2, no. 03 (2024), https://doi.org/10.58451/ijebss.v2i03.125.
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fishing vessels and those who use fishing vessels with a maximum cumulative size of 10 gross
tonnage". Meanwhile, the Minister of Maritime Affairs and Fisheries Number 52/Men-KP/2015
is regulated regarding the prohibition of trawl fishing gear types used in fishing waters.”’

The inconsistency of the regulation lies in the difference in the tonnage of the vessels
used to catch fish in Indonesian waters. The difference in the regulation causes large-scale
fishing vessels with a tonnage above 5 grams of rock stone or below 10 grams of rock stone,
both domestic and foreign vessels, to be able to catch fish in Indonesian waters. The presence of
these vessels has caused a lot of harm to the marine environment, such as coral reefs or coral
flowers, small fish, and other aquatic biota. In addition, it also harms small-scale fishermen or
traditional fishermen who live on the coast, depend on fish catches, and only use simple fishing
gear, such as nets, traps, fishing rods, and the like.

The inconsistency between Law Number 45 of 2009 and Regulation of the Minister of
Marine Affairs and Fisheries Number 52/Men-KP/2015 theoretically creates a conflict of norms.
If tested using the principle of preference, the Minister of Marine Affairs and Fisheries Number
52/Men-KP/2015 Regulation should not have binding force.?® This means that ships weighing
10 tons and using trawl nets are not allowed to fish in the fishing waters of Law Number 45 of
2009, which only allows ships weighing a maximum of 5 tons and not using trawl nets.
Furthermore, the Regulation of the Minister of Marine Affairs and Fisheries Number
58/Permen-KP/2020 emphasizes the prohibition of using trawl nets.

The ministerial regulation and violation of using trawl nets is considered a fisheries crime
or illegal fishing. Because the use of trawl nets is regarded as a violation of the provisions
prohibiting the use of fishing equipment regulated in the legislation, each violation will be
subject to sanctions according to the level of the violation itself.” Theoretically, the issuance of
several laws and regulations should provide a strong legal basis for the legality of the
prohibition of the use of fishing gear in Indonesian waters and a basis for law enforcement.

According to the positivistic school, the law must be obeyed to realize certainty. *In
addition, it is also expected to provide legal certainty and protection for small fishermen or
traditional fishermen to earn a living from marine resources fairly. However, with the
inconsistency between these laws and regulations, the goal of protecting the marine

environment, the sustainability of fishery resources, and the protection of small and traditional

27 Ramadhan et al., “Analisis Hukum Terhadap Tindak Pidana Perikanan Di Indonesia: Tinjauan
Terhadap Perlindungan Sumber Daya Ikan Dan Kesejahteraan Nelayan.”

% Emirza Henderlan Harahap, “LEGAL ANALYSIS OF THE IMPACT OF LAW NUMBER 45
OF 2009 ON UNLAWFUL FISHING ACTIVITIES IN THE NATUNA REGION,” ANAYASA : Journal
of Legal Studies 1, no. 2 (2024), https://doi.org/10.61397/ays.v1i2.91.

% DR Marhaeni Ria Siombo, National and International Fisheries Law (Gramedia Pustaka Utama,
2013).

%0 H Sarwo Hadi, “Reconstruction of Legal Thought in the Era of Democracy,” 2020.
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fishermen cannot be realized effectively. As Gustav Radbruch said, the law's achievement must
not be separated from justice, certainty, and benefits.*!

Efforts to realize the goal of banning the use of trawl nets to protect the marine
environment, the sustainability of fishery resources, and the protection of small fishermen or
traditional fishermen can be made through law enforcement efforts. Law enforcement officers
have carried out these efforts following their main tasks and functions, such as Polair, Bakamla,
the Indonesian Navy (TNI-AL), and the Fisheries Service. However, these efforts are
considered ineffective and have not had a deterrent effect on the perpetrators. The
ineffectiveness of law enforcement can be caused by various factors requiring severe attention
from the government, fishing communities, and the Indonesian maritime community.

Apart from the disharmony in the regulations prohibiting the use of trawl nets and the
like, as well as the weight vessels used for fishing, in addition to being caused by the limited
number of law enforcement officers, which is not comparable to the area of the fishing area.
Such conditions are also followed by limited law enforcement facilities and infrastructure, such
as patrol boats and violation detection tools, that still need to be added. An equally important
factor that causes weak law enforcement at sea is also the low legal awareness of the fishing
community, especially large fishermen who only care about themselves, without paying
attention to the sustainability of the marine environment, the sustainability of fish resources in
the future, and justice for small fishermen or traditional fishermen.

If the legal awareness of the fishing community is high enough, especially large
fishermen, to obey the norms prohibiting the use of trawl nets, then the limitations of law
enforcement officers, limitations of law enforcement facilities and infrastructure, provisions
banning the use of trawl nets and the weight of ships used to catch fish, will be able to apply
effectively, at least can be minimized. So that the purpose of regulating the prohibition of the
use of trawl nets and the like can be minimized, the sustainability of the marine environment
and the sustainability of fish resources in the future can be maintained, and justice for small
fishermen or traditional fishermen can be achieved relatively.*

Another weakness that causes weak law enforcement related to the prohibition of using

trawl nets and other fishing gear is the existence of different perceptions related to the category

3! Suwardi Sagama, “Analysis of the Concept of Justice, Legal Certainty and Benefit in
Environmental Management,” MAZAHIB 15, no. 1 (2016), https://doi.org/10.21093/mj.v15i1.590.

%2 Riky Pribadi and Herry Farhan Syafiq, “PENEGAKAN HUKUM BAGI KAPAL PENANGKAP
IKAN ILEGAL DI PERAIRAN PANTAI PANGANDARAN PROVINSI JAWA BARAT,” Journal
Presumption of Law 4, no. 2 (2022), https://doi.org/10.31949/jpl.v4i2.3228.
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of violations of the ban on fishing as violations or criminal acts.® In addition, there is also a
difference between which acts are handled with guidance by the Fisheries Service and which
acts are categorized as fisheries crimes, which are managed through legal processes in the
Court.

Use of Administrative Sanctions

Law Number 31 of 2004, concerning Fisheries, has regulated various requirements
related to fishing in Indonesian waters. One of them is licensing requirements that must be met
by fishermen who use specific fishing equipment in the designated fishing waters. These
requirements include licensing requirements, such as Fisheries Business License (SIUP),
Fishing License (SIPI), Fishing Vessel License (SIKPI), and so on, which must be owned by
fishing vessels.*

The use of administrative sanctions in violations of the use of trawl nets is related to the
licensing of the use of trawl nets and the like, as well as the weight of the vessels used in
fishing. Given the importance of administrative sanctions as an instrument of law enforcement
in the legislation prohibiting the use of trawl nets and the like, the legislation regulates
administrative sanctions and procedures for their enforcement.*® However, it should be
remembered that related to the use of administrative sanctions in regulating the prohibition of
the use of trawl nets and the like, fishing vessels as the object of licensing are movable objects,
and to carry out the capture of these vessels also experiences difficulties. Administrative
sanctions need to be enforced through warnings, cessation of fishing activities, and revocation
of permits held by fishing companies.® In addition, it is also necessary to impose administrative
fines for violations committed by perpetrators of violations of licensing requirements. With the
imposition of these sanctions, it is hoped that it can have a deterrent effect on the violators so
that the purpose of regulating the prohibition of the use of trawl nets and the like can be realized

to protect and improve the welfare of small fishermen or traditional fishermen.

Use of Criminal Sanctions

% Mohammad Maulidan Kamal, “PENEGAKAN HUKUM PENCURIAN IKAN DI WILAYAH
ZONA EKONOMI EKSKLUSIF INDONESIA (ZEEI),” Jurist-Diction 1, no. 2 (2019),
https://doi.org/10.20473/jd.v1i2.11012.

3 Alika Shanya Deivira Nofendi and Sri Untari Indah Artati, “PENGGUNAAN SURAT IZIN
PENANGKAPAN IKAN (SIPI) PALSU OLEH KAPAL ASING PENANGKAP IKAN,” Reformasi
Hukum Trisakti 5, no. 1 (2023), https://doi.org/10.25105/refor.v5i1.15416.

% | Gusti Agung Bagus Arya Pradnya Pratama, I Wayan Arthana, and Made Ayu Pratiwi, “An
Ecosystem Approach to Small-Scale Cob Fishery Management through the Assessment of the Fishing
Domain in Bali’s Kusamba Waters,” Journal of Tropical Fisheries Management 4, no. 2 (2020),
https://doi.org/10.29244/jppt.v4i2.32772.

% Muhammad Rinaldy Bima, “Inconsistency in the Definition of Small Fishermen within the
Indonesian Legal Framework: A Comparative Study of Legislation,” SIGn Jurnal Hukum 5, no. 1 (2023),
https://doi.org/10.37276/sjh.v5i1.259.

99



KLAUSULA Jurnal Hukum Tata Negara Administrasi Dan Pidana Vol 3. No. 2 Oktober 2024

So far, the legal process for resolving fisheries crimes in Indonesian waters has not been
able to deter fishermen from repeating the violation of trawl net use. In the Ministry of Maritime
Affairs and Fisheries's era, held by Susi Pudjiastuti, firm action was taken by seizing and
sinking fishing vessels. This firm action is effective in deterring at least to minimize fish theft.
However, this firm action has received criticism from various parties because it does not follow
the legal process, especially the lack of a trial process as a basis for the legality of the seizure
and sinking of these vessels.*’

In Law Number 45 of 2009 concerning Fisheries, the prohibition on the use of trawl nets
is regulated in Article 9, which is formulated as follows:

(1) Every person is prohibited from owning, controlling, carrying, and using fishing gear and
fishing aids that disrupt and damage the sustainability of fish resources on fishing vessels in
the fisheries management area of the Republic of Indonesia.

(2) Provisions regarding fishing gear and fishing aids that disrupt and damage the sustainability
of fish resources, as referred to in paragraph (1), are regulated by Ministerial Regulation.

The enactment of the provisions of Article 9 of the law further emphasizes and
strengthens the legal basis for prohibiting the use of trawl nets in the Indonesian Fisheries
Management Area. Prohibiting trawl nets aims to protect the marine environment and fishery
resources, indirectly affecting small or traditional fishermen's welfare. The prohibition of using
trawl nets in fishing waters can protect fishery resources and provide opportunities for small
fishermen to catch fish using simple fishing gear.®

The failure to conduct a judicial process in the sinking of ships that violate the Fisheries
Law is partly due to the lengthy judicial process, the results of which do not necessarily follow
expectations. In addition, the judicial process does not guarantee that the Court will find the
perpetrators guilty and declare to have violated the provisions of the article on criminal
sanctions regulated in Article 85 of Law Number 45 of 2009 concerning Amendments to Law
Number 31 of 2004 concerning Fisheries.*

The complete provisions of the article are as follows:

Any person who intentionally owns, controls, carries, and uses fishing gear and fishing aids that

disrupt and damage the sustainability of fish resources on fishing vessels in the fisheries

management area of the Republic of Indonesia, as referred to in Article 9, shall be punished

%" Riska Andi Fitriono, Barda Nawawi Arief, and FX Adjie Samekto, “Customary Criminal Law
Policy Against Fisheries Crime: Case of Indonesia,” Journal of Survey in Fisheries Sciences, vol. 10,
2023.

% Ramadhan et al., “Analisis Hukum Terhadap Tindak Pidana Perikanan Di Indonesia: Tinjauan
Terhadap Perlindungan Sumber Daya Ikan Dan Kesejahteraan Nelayan.”

® Barthos and Datumbanua, “Enforcement of Fisheries Criminal Laws in the Field of Fish
Catching and Processing Based on Law Number 45 of 2009 Concerning Fisheries (Case Study of Medan
High Court Decision Number: 754/PID.SUS/2015/PT-MDN).”
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with imprisonment for a maximum of 5 (five) years and a maximum fine of IDR
2,000,000,000.00 (two billion rupiah).

The provisions of the article determine the types of prohibited acts and the types of
sanctions imposed on the perpetrators. Criminal sanctions are a form of accountability for a
person for a criminal act committed. According to Choiriul Huda, criminal responsibility is
carried out by considering the interests of the community and the interests of the perpetrator or
the act itself so that it is legitimate to be sentenced. ““Meanwhile, according to Choirul Huda,
criminal responsibility is the responsibility of a person for the crime committed.** However, in
the trial process, the provisions of Article 85 are not immediately used by the judge to sentence
the defendant. This is certainly understandable because, in cases of fisheries crimes, there are
many difficulties faced in the process of proof, such as the location of the violation being
challenging to ascertain, that it is also caused by differences in perception between prosecutors,

judges, and witnesses in cases of violations of the use of trawl nets.

D. CONCLUSION

The prohibition of using trawl nets in fishing aims to protect the marine environment,
preserve fisheries, and protect small fishermen reasonably. Law enforcement against the ban on
the use of trawl nets is hampered by disharmony between one regulation and another; in
addition to the limited facilities and infrastructure for law enforcement, the number of law
enforcement officers is not comparable to the area of law enforcement, and the low legal
awareness of fishermen, especially industrial fishermen who have not fully complied with
existing regulations. These weaknesses can affect the realization of welfare and the statement of

small fishermen who are just.

E. BIBLIOGRAPHY

Abdullah Rafi, and Endang Pandamdari. “ANALISIS YURIDIS PENANGKAPAN IKAN
OLEH KAPAL ASING YANG MENANGKAP IKAN DI INDONESIA.” Reformasi
Hukum Trisakti 5, no. 3 (2023). https://doi.org/10.25105/refor.v5i3.16500.

Aida, Melly. “PENANGGULANGAN PENANGKAPAN IKAN SECARA TIDAK SAH
(ILLEGAL FISHING) OLEH KAPAL IKAN ASING DI ZONA EKONOMI
EKSKLUSIF INDONESIA.” FIAT JUSTISIA:Jurnal IImu Hukum 5, no. 2 (2014).
https://doi.org/10.2504 1 /fiatjustisia.v5n02.67.

Ali, H Zainuddin. Filsafat Hukum. Sinar Grafika, 2023.

0 Septa Candra, “Criminal Law Reform; The Concept of Criminal Responsibility in the Future
National ~ Criminal Law,” JOURNAL OF CITA HUKUM 1, no. 1 (2013),
https://doi.org/10.15408/jch.v1i1.2979.

! Chairul Huda, “No Crime Without Fault,” Towards “No Criminal Responsibility Without Fault:
A Critical Review of the Theory of Separation of Criminal Acts and Criminal Responsibility. Jakarta:
Kencana Prenada Media Group , 2011.

101



KLAUSULA Jurnal Hukum Tata Negara Administrasi Dan Pidana Vol 3. No. 2 Oktober 2024

Alika Shanya Deivira Nofendi, and Sri Untari Indah Artati. “PENGGUNAAN SURAT IZIN
PENANGKAPAN IKAN (SIPI) PALSU OLEH KAPAL ASING PENANGKAP IKAN.”
Reformasi Hukum Trisakti 5, no. 1 (2023). https://doi.org/10.25105/refor.v5i1.15416.

Andi Fitriono, Riska, Barda Nawawi Arief, and FX Adjie Samekto. “Customary Criminal Law
Policy Against Fisheries Crime: Case of Indonesia.” Journal of Survey in Fisheries
Sciences. Vol. 10, 2023.

Barthos, Megawati, and Christmas Datumbanua. “Enforcement of Fisheries Criminal Laws in
the Field of Fish Catching and Processing Based on Law Number 45 of 2009 Concerning
Fisheries (Case Study of Medan High Court Decision Number: 754/PID.SUS/2015/PT-
MDN).” International Journal of Engineering Business and Social Science 2, no. 03
(2024). https://doi.org/10.58451/ijebss.v2i03.125.

Benuf, Kornelius, Siti Mahmudah, and Ery Agus Priyono. “Metodologi Penelitian Hukum
Sebagai Instrumen Mengurai Permasalahan Hukum Kontemporer.” Jurnal Gema
Keadilan 7, no. 1 (2020).

Bima, Muhammad Rinaldy. “Inconsistency in the Definition of Small Fishermen within the
Indonesian Legal Framework: A Comparative Study of Legislation.” SIGn Jurnal Hukum
5, no. 1 (2023). https://doi.org/10.37276/sjh.v5i1.259.

Budianto, Agus. “Legal Research Methodology Reposition in Research on Social Science.”
International Journal of Criminology and Sociology 20, no. 9 (2020).
https://doi.org/10.6000/1929-4409.2020.09.154.

Candra, Septa. “Pembaharuan Hukum Pidana; Konsep Pertanggungjawaban Pidana Dalam
Hukum Pidana Nasional Yang Akan Datang.” JURNAL CITA HUKUM 1, no. 1 (2013).
https://doi.org/10.15408/jch.v1i1.2979.

Cudney, Elizabeth A., Sri Sandilya Jeemooth Venuthurumilli, Tejaswi Materla, and Jiju
Antony. “Systematic Review of Lean and Six Sigma Approaches in Higher Education.”
Total Quality Management and Business Excellence 31, no. 3-4 (2020).
https://doi.org/10.1080/14783363.2017.1422977.

Gindarsah, Lis, and and Adhi Priamarizki. “Indonesia’s Maritime Doctrine and Security
Concerns.” Rajaratnam School of International Studies, 2014.

Hadi, H Sarwo. “Rekonstruksi Pemikiran Hukum Di Era Demokrasi,” 2020.

Harahap, Emirza Henderlan. “LEGAL ANALYSIS OF THE IMPACT OF LAW NUMBER 45
OF 2009 ON UNLAWFUL FISHING ACTIVITIES IN THE NATUNA REGION.”
ANAYASA : Journal of Legal Studies 1, no. 2 (2024).
https://doi.org/10.61397/ays.v1i2.91.

Huda, Chairul. “Tiada Pidana Tanpa Kesalahan.” Menuju Kepada 'Tiada Pertanggungjawaban
Pidana Tanpa Kesalahan: Tinjauan Kritis Terhadap Teori Pemisahan Tindak Pidana
Dan Pertanggungjawaban Pidana. Jakarta: Kencana Prenada Media Group, 2011.

Irianto, Sulistyowati. “METODE PENELITIAN KUALITATIF DALAM METODOLOGI
PENELITIAN ILMU HUKUM.” Jurnal Hukum & Pembangunan 32, no. 2 (2017).
https://doi.org/10.21143/jhp.vol32.n02.1339.

Kamal, Mohammad Maulidan. “PENEGAKAN HUKUM PENCURIAN IKAN DI WILAYAH
ZONA EKONOMI EKSKLUSIF INDONESIA (ZEEI).” Jurist-Diction 1, no. 2 (2019).
https://doi.org/10.20473/jd.v1i2.11012.

Lopez Perdomo, Daniel Alejandro, and Angela Inés Guzman Alvis. “Determination of an
Exclusive Artisanal Fishing Zone-ZEPA as a Strategy for the Sustainable Management of
Fishery Resources and Climate Adaptation for Artisanal Fishers of the Colombian South

102



KLAUSULA Jurnal Hukum Tata Negara Administrasi Dan Pidana Vol 3. No. 2 Oktober 2024

Pacific.” Boletin de Investigaciones Marinas y Costeras 53, no. 1 (2024).
https://doi.org/10.25268/bimc.invemar.2024.53.1.1240.

Mangesti, Yovita Arie, and Slamet Suhartono. “Ilmu Hukum Kontemporer, Menembus Batas
Kekakuan Hukum Normatif.” Malang: Setara Press, 2020.

Marsetio. “Kepentingan Nasional Dalam Perspektif Maritime Domain Awareness.” Jalasena 4,
no. 0 (2012).

Matsa, Mark Makomborero, Oshneck Mupepi, John Hove, and Beauty Dzawanda. “Binga’s
VaTonga Communities Involvement in Zambezi River Fishery Resource Harvesting and
Management.” Scientific African 23 (2024). https://doi.org/10.1016/j.sciaf.2023.e02041.

Methratta, Elizabeth T. “Ecological Indicators to Monitor Offshore Wind Interactions with
Fisheries Resources.” ICES Journal of Marine Science, 2024.
https://doi.org/10.1093/icesjms/fsae017.

Prabakaran, K., Penjai Sompongchaiyakul, Sujaree Bureekul, Xiangfeng Wang, and Chawalit
Charoenpong. “Heavy Metal Bioaccumulation and Risk Assessment in Fishery Resources
from the Gulf of Thailand.” Marine Pollution Bulletin 198 (2024).
https://doi.org/10.1016/j.marpolbul.2023.115864.

Pratama, | Gusti Agung Bagus Arya Pradnya, I Wayan Arthana, and Made Ayu Pratiwi. “An
Ecosystem Approach to Small-Scale Cob Fishery Management through the Assessment
of the Fishing Domain in Bali’s Kusamba Waters.” Journal of Tropical Fisheries
Management 4, no. 2 (2020). https://doi.org/10.29244/jppt.v4i2.32772.

Pribadi, Riky, and Herry Farhan Syafiq. “PENEGAKAN HUKUM BAGI KAPAL
PENANGKAP IKAN ILEGAL DI PERAIRAN PANTAI PANGANDARAN PROVINSI
JAWA  BARAT.” Journal Presumption of Law 4, no. 2 (2022).
https://doi.org/10.31949/jpl.v4i2.3228.

Ramadhan, Andry Hafiz, Gan Godsend, Ayu Efrita Dewi, Heni Widiyani, Universitas Maritim
Raja, and Ali Haji. “Analisis Hukum Terhadap Tindak Pidana Perikanan Di Indonesia:
Tinjauan Terhadap Perlindungan Sumber Daya lkan Dan Kesejahteraan Nelayan.” Jurnal
IImu Hukum 1, no. 2 (2024).

Rosari, Anton, and Yasniwati Yasniwati. “PENGATURAN KEGIATAN USAHA
PERIKANAN TANGKAP DI LAUT TERRITORIAL DAN ZONA EKONOMI
EKLUSIF INDONESIA (ZEEI) DAN KAPAL TANGKAP IKAN NELAYAN DI
PROVINSI SUMATERA BARAT.” UNES Law Review 5, no. 4 (2023).
https://doi.org/10.31933/unesrev.v5i4.580.

Sagama, Suwardi. “Analisis Konsep Keadilan, Kepastian Hukum Dan Kemanfaatan Dalam
Pengelolaan Lingkungan.” MAZAHIB 15, no. 1 (2016).
https://doi.org/10.21093/mj.v15i1.590.

Sanusi, Nur Azura, Normi Azura Ghazali, Roseliza Mat Alipiah, Roshanim Koris, and Razak
Zakariya. “Survey Dataset on Socioeconomic Status and Artificial Reef Fishing Activity
on Terengganu Coastal Water.” Data in Brief 52 (2024).
https://doi.org/10.1016/j.dib.2024.110028.

Siombo, D R Marhaeni Ria. Hukum Perikanan Nasional Dan Internasional. Gramedia Pustaka
Utama, 2013.

Sitanggang, Christian Ivan Batara. “ANALISIS PENEGAKAN HUKUM TERHADAP
NELAYAN YANG MENGGUNAKAN JARING PUKAT HARIMAU DALAM
MENANGKAP IKAN DI LAUT.” JURNAL DIKTUM 2, no. 3 (2023).

Soebiyanto, Slamet. “Keamanan Nasional Ditinjau Dari Persepektif Tugas TNI Angkatan Laut.”

103



KLAUSULA Jurnal Hukum Tata Negara Administrasi Dan Pidana Vol 3. No. 2 Oktober 2024

Majalah Patriot, 2007.

Suhaidi, Suhaidi. “Perlindungan Terhadap Lingkungan Laut Dari Pencemaran Yang Bersumber
Dari Kapal: Konsekuensi Penerapan Hak Pelayaran Internasional Melalui Perairan
Indonesia.” Universitas Sumatera Utara, 2002.

Zhu, Zhenhong, Jianfeng Tong, Minghua Xue, Ousmane Sarr, and Tianji Gao. “Assessing the
Influence of Abiotic Factors on Small Pelagic Fish Distribution across Diverse Water
Layers in the Northwest Pacific Ocean through Acoustic Methods.” Ecological Indicators
158 (2024). https://doi.org/10.1016/j.ecolind.2024.111563.

104



